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DUVALL DEVELOPMENT CO., INC., )DOCKET NO. CWA-04-2010-5505

and JEFFREY H. DUVALL, }
3
RESPONDENTS }

This proceeding ariges under tha authority of Bection 208 (g)
of the Federal Water Pollution Control Act, commonly referred to
ag the Clean Water aAct {*CWA"}, as amended, 33 U.8.C. § 1319{(qg},
and is governed by the Consolidated Rules of Practice Governing
the Administravive Assgessment of Civil Penalties and the
Revoration/Termination or Suspension of Permits {(the “Rules of
Pracgtice”), 40 C.F.R, §§ 22.1-22.32. On Februayry 28, 2011, the
undersigned raceived a Motion for Leave to File Amended Complaint
and For Discovery ("Motion”) and Complainant’s Memorandum in
Support of Motion for Leave to File Amended Complainant and For
Piscovery {*Memo”} in which Environmental Protection Agency
Region 4 {“Complainant” or “EPA*) seeks Isave Lo amend the
Complaint and deposme cvertain individuals. Motion ab 1.

The original Complaint in this matter was filed on March 12,
2010, and named Duvall Development Co., Ine., and Jeffrey H.
fruvall as respondents. On October 2%, 2010, pursuant to a
Prehearing Order issued August 14, 2010, Respondent submitted its
initial Prehearing EBExchange {"PHEY)}. In itg PHE, Respondents
raise the ispue that liability for the allegatlions contained in-
the Complaint rests with ancsther, unnamed party. On February 2,
2011, Complainant isswved a request for additional information to
Regpondents geeking clarification on the liability issues r&ised
in the PHE. Memo at 2-4.

On February 11, 2011, Respondent submitted a response to the
reguest for information simultanecusly with a Motion to Amend the
Answer {“Respondents’ Motion®}. Respondents’ Motion, which was
unopposed by Complainant, sought to change its response Lo
certain allegationg in the Complaint related to piping activities
that oceurred on the site in question to reflect that those
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activities were conducted by, for and/or on behalf of Duvall &
Sern Livestock, Inc.,, not Duvall Development Co., Inc., as stated
in the original Answex. By Order dated March 3, 2011, )
kespondents’ Motilon was granted.

Complainant, through its Motion, now seecks leave to amend
the Complaint to add two parties: Duvall & Som Livestock, Inc.
{*Duvall Livegtock”), and Steve Duvall, Respondent Jeffrey
Duvall’s father and U0 of Duvall Livestock., Notion at 3, 8.
Complainant atates that it believes these parties may be jointly
and severally liable for the allegationa yaised in the Complaint
and should be added as respondents in this matter. HMemo at §.
Complainant furthexy arguss that Respondents have pecegsitated
this amendment by altering their position on the threshold issue
of the responsible payty after four years of negotiations.
Motion at 2. Respondents have not filed a response Lo the
Motion. By separate email to the undersigned's staif attormey

“and Counsgel for Complainant’'s, Counsel for Respondents states

that Respondents do not oppose the Motion.d¥ For good cause
shown, Complaipant®s unoppoessd Motion for Leave to Amend the
Complaint is GRANTED.

Ccomplainant’'s Motion also reguests lesve to engage in “other
digcdovery”* purguant to 40 C.F.R. § 22.1%{e} {1). Specifically,
Complainant geeks permission to depose certain individuals and,
*depending on the testimony given in the deposgitiong, EPFA may
seek further discovery including regquesis for admissions and
additional documents.” Motion at 12. Complainant also states
that it may seek diszcovery on the financial condition and
financial relationships of the new parties if those new parties
claim an inablility to pay the proposed penalty. Id, at 13.

Rule 22.15{e) (1} states that the Presiding QOfficer may order
discovery, beyond the FHEs, if such discovery will not
unreasonably delay the process nor unreasonably burden the non-
moving party, and if such discovery has gignificant probative
value on a disputed issue relevant te liability and is most
reasonably obtained by the non-moving party. See 40 Q.F.R. §
22.19(e} {1}, Under 22.1%8(ej {3}, two additional considerations
apply to requesits for leave to take depositions. Rule
22.1%2{e) {3} states:

¥ Again, I note that email correspondence with the ALY ig not
suthorized and any official filings wust be in accordance with the
Rules of Pragtice.
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[tihe Presiding Officer may aiss order depositions in
aceordance with paragraph {(e) (1) and upon an additional
finding that:

i. The information sought cannot reasonably be
chtained or discovered by alternative methods of
digcovery; or

ii. Theve is a substantisl reason to believe that
relevant and probative evidence may otherwise not be
preserved by a witness at hearing.

40 C.F.R. § 22.19(e) (3}.

Complainant proposes to deposge the following individuals:
Respondent Jeffrey Duvall, newly added respondent Steve Duvall,
Connie Duvall (Secretary for Duvall Development and listed ae a
witness in Respondents’ PHE}, ¥Francis Duvall {(8ecvetary Ior
puvall Livestock and also listed ag a witness in Respondents’
PHE), as well as three individuals alleged to have participated
in the project at issue, Louis Duvall, Steve Williawmson, and
NDaniel Vasguez. Motion at 12.

Complainant states that the purpose of these depositions is
roe “elicit complete, accurate, and truthiul information from the
propogsed deponente about the actions and authorities of the
individual and companies involved in the piping work that led to
the viclation!,]” which Complainant asserts is a significant
igsue relevant to liability. Memo at 7. EPA also asserts that
“the depositions are necegsary and would be the most efficient
manner to obtain reliable and probative evidencel,i” Memo at 7,
noting that previous discussiong and information requests have
yvielded conflicting statements. The file before me also reflects
that the piping activity at issue cccurred over siX years ago,
bolstering the importance of preserving testimony as soon as
possible.

Again, Respondents do not oppose this regquest. For good
gausa shown, Complainant’s unopposed Motion to depose the
identified individuals iz GRANTED. The motion to order the
production ¢of unspecified documents, if deemed necessary by
Complainant as a result of the information provided in the
deposlitions, is premature and too vague and, thus, is DENIED at
this time. Likewise, the reguest for financial documents from
nawly named parties in anticipation that Chey will assert an
inability te pay is conjectuye and is similarly DENIED at this
time,
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The Hearing in this wmatter has been rescheduled to commence
on Tuesday, August 23, 2011, in ar arvound Atlanta, Gecrgia.
Because Complainant has been granted leave to £ile an amended
complaint adding two additional parties, Complainant must file
that Amended Complzint, if at all, sufficiently in advance of the
Hearimyg date to allow the newly added parties time to submit an
answey and for the parties to file anothey Prehearing Exchange.

.@.ég@éléﬂ;(
Barbars A. ‘unning'““

Adminigtrative Law Judge

Dated: April 20, 2011
Washingbon, DC
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in the Matter of Duvall Development Co., bte. & Jeffrey H. Duvall
Docket No. CWA-04-2010-5505

§ herehy certify that true copies of the foregoing Order on Motion for Leave to File
Amended Compluint and for Diccovery Order, dated April 20, 2011, issued by Barbara
Gunning, Administrative Law Judge, were sent this 20% day of April 2011, in the following

manmner 10 the addressees listed below,

Mary Angeies
Legal Staff Assistant

Original and One Copy by Facsimile and Pouch Mail 10!

Patricia Bullock

Regionsl Hearing Clerk

UK EPA/ ion4

Sarn Nunn Federal Center - 13* Flr.
61 Forsyth Street

Atlanta, GA 30303

Fx: 404,562 9487

Ong Copy by Facsimile and Pouch Mail to:

Robert Caplan, Bsq.

51, Attorney

ORC, U.S. EPA, Region 4

Sam Nurm Federal Center - 13% Fir.
61 Forsyth Strect

Atlanta, GA 30303

Fx: 404.562.9486

One Copy by Facsimile and Regular Mail 1o:

Edwin Schwariz, Esq.
Sweetnam & Schwartz, LLC
Suite 1700

Three Ravinia Drive, Suite 1700
Atlanta, GA 30346

Fx: 7H0.234.6775

Dated: April 20, 2011
Washington, DC



